REPUBLIC OF KENYA
IN THE SUPREME COURT OF KENYA
(Coram: Koome; CJ & P, Mwilu; DCJ & VP, Ibrahim, Njoki & Ouko, SCJJ)
PETITION NO. 34 OF 2014
BETWEEN

GLADYS BOSS SHOLLEL.........cccoeveceeirrenncceraanaaranansecaasennes APPELLANT

JUDICIAL SERVI

COMMISSION O W -

ADMINISTRATIVAF JUSH'ICE .. L B MRESPONDENT
(Being an app gu, G.B.M
Kariuki & Ki ag d on 19*

Industrial Court (nou iy Gkl & 4, ns Court) in Gladys
A Eh“f- {‘?r k h'["l'{’ 30 of 2013 (formerly
peal G gu J.A, with
peRtconcluded that the

trial Judge misinterpreted and misapplied the Constitution and the statutory

Boss Shollei vs. Judiciq
Nairobi Petitio s o

G.B.M Kariuki and"Kiteugiiceing), in allowing t &3

provisions relating to the Judicial Service Commission (JSC)’s mandate, and the
appellant’s constitutional rights. The Court of Appeal also found that the Judge
had misdirected himself in treating the disciplinary proceeding as a quasi-
criminal process to which criminal law and procedure was applicable, and had

failed to establish the circumstances upon which the allegations of bias were
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anchored. The court concluded that as s a result of these flaws, the learned Judge
arrived at wrong conclusions regarding the violation of constitutional rights of
the appellant under Articles 27(1), 35 (1) & (b), 47(1) & (2), 50 (1) &
(2) and 236 (b) of the Constitution. The appeal is dated 31 October 2014, filed

on an even date, and seeks to overturn the entire decision of the Court of Appeal.

B. BACKGROUND
[2] JSC through a letter

sent the appellant on
compulsory leave to '-"ns of procurement,
employment, admi J¥ig y gce, and o ‘ e, TN Aggrieved by
the decision to A : p ‘
Petition No. 42 " : | ] . \ hen reached
between the _ : ‘
office. Later, ‘ | ) thy ppd ing her to
respond in wr ¥oations | 4 _ ugust 2013,
within 21 work

letter.

Report. JSC then sc heg blerly ¢ e DA -v ™ October 2013, at
‘ St partiality, bias, and

which hearing the pp
JSC’s jurisdict bnstibu dines againstoheis erruled the

3% October 2013. The

objections and’ set the proteedings for hearing &f
appellant's effort to have the matter adjourned on that date to allow her to
further prepare her defense and call witnesses bore no fruit. Counsel for the
appellant then appeared before JSC and made “closing submissions under
protest”. On the same date, JSC, vide its letter dated 18* October 2013, resolved
to terminate the appellant’s appointment, and remove her from office as the Chief
Registrar of the Judiciary. In that letter, JSC stated that following the disciplinary
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proceedings initiated by itself as per the allegations set out in its letter dated 10®
September 2013, it was satisfied that the requirements set out under Section
12(1) (b), (c), (d), (f) and (g) of the Judicial Service Act (the Act) had been met.

[4] Aggrieved with JSC’s decision, the appellant filed at the Constitutional and
Human Rights Division in Nairobi, Petition No. 528 of 2013, Gladys Boss Shollei
vs. Judicial Service Commission. At the High Court, the appellant alleged that

JSC in terminating her emplo constitutional rights to: a fair

;
|
.

trial under Article 25( A i "%‘“}éﬁ,f icle 47(1) and (2);

under Article 3
The appellant a

‘ g nstitution.

b
1 powers it

bn; the Public

did not have u 0
ﬁ“l isposal Act,
lf.

Finance Mana

2005.
[5] At the High Court, th St M:';r‘ e L 5 'I'J{N to issue and
quash the proceedings il ‘ e 2013; an order of

mandamus to g “eomply withean b law; and a

prohibition to iliziﬁ' JSC from, in any way, proceeding égahst her other
than provided for in law. She also sought declaratory orders that: JSC violated
her rights; the allegations against her and the reasons given for her dismissal did
not exist in law and were void; and that the Act is void to the extent of its
inconsistency with the Constitution. Finally, she prayed for an order of

compensation for the violation of her rights, and the costs of the suit.
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[6] On 4™ November 2013, by consent of the parties, the matter was transferred
to the Industrial Court by Mumbi Ngugi, J (as she then was) on the ground that
it related to employment and labour relations in terms of Article 162 (2) of the
Constitution as read together with Section 12 of the Industrial Court Act,
2011. Other than changing the petition number, the nature of the claim remained
the same at the Industrial Court. In a Ruling delivered on 22" November 2013,
the court declined to reinstate the appellant to the position of Chief Registrar of
the Judiciary pending hearing and determlnatlon of the pet1t10n but found that a

,.TA

prima facie case of b1as ..b JSC a alnst the a pellant had been established. The

Commission on Admlmstratlve J ustlce Was also admltted as amzcus curiae.

a fair and imp'“

in terms of a |

”1*'?’&.

-”l ‘h mmmxalf

proceedlngs agtnst the V‘ EE llant that the dlsc1p11na1uocess against the

appellant was a qua31—cr1m1na1 affair because of the serious allegations laid

kv.u

against her; that the alleﬁatlons were not Broaerlz framed as the charges were

vague, duplex and embarrassin to the a ellant _that JSC did not specify in its
g p g ppe pecify i

letter of dlsmlssal the exact ﬁndlngs on each alle ation made against the
appellant; that none of the Commissioners against whom the allegations of bias
was made, nor the Chief Justice who was alleged to have been involved in the
“War Council” scheme to remove the appellant filed any affidavits denying the
allegations; that the allegations especially against
the Chief Justice and Commissioner Ahmednassir were of such a serious nature

that there was reasonable apprehension of the likelihood of bias; that the
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Commissioners ought to have stepped aside and a disciplinary tribunal of lesser
members constituted; that the time given to the appellant to collect information
from officers under her so as to defend herself was wanting; that the appellant
was not given documents she required to defend herself; that the mandatory
provisions of Section 32 of the Act as read with Regulation 25 of the Third
Schedule to the Act (Provisions relating to the Appointment, Discipline and
Removal of Judicial Officers and Staff) with regard to proceedings for dismissal
were not complied with; and that the Mro‘eeedln S vand decision of JSC was a
nullity as it not only acted ultra vires the Act, but also wolated the constitutional

rights of the appellant under Arncles 27(1) 35 (1) '& '( b), 47(1 ) & (2), 50 (1)
& (2) and 236 (b ) of the Const1tut10n

' - i g ,-v 1 igr
8] Ultimately, the learned Judge made an order of cert1orar1 uashing the letter
8] y- = “"grn.wm W PRSI 2 h 5
of removal dated 18" October 2013, thereby quash1ng the proceedings of even
BN OCNERE SN O [50h

 E—
date; declared that JSC violated the a(ppellant S r1ghts under Artlcles 27(1) 35(1)
B T EREELIR e s

(b), 47(1) & (2) 50(1) &(2) and 236(b) of the Const1tut1on ordered that the
 — .

g 08 L T

W

employment and for violation of her const1tut10nal rights, and that an inqui
o Wt . —— %"—'w my
into quantum be gone 1nto and that she be pald costs of the su1t

appellant was entitled to compensat1on for the unlawful and unfalr loss of
R

[9] Aggrieved by the Jud ment‘of the Industr1a Court‘ JSC filed Nairobi Civil
T

Appeal No. 50 oi 2014,‘ Jud1c1al Servlce Commlsszon Us. Gladgs Boss Shollei &

another, seeking that the Court of Appeal do set aside the Judgment of the

Industrial Court and dismiss the appellant’s petition with costs. JSC raised
sixteen grounds of appeal stating that the Learned Judge erred in law by: failing
to consider the core constitutional issue in the petition on its mandate under the
Constitution and the Act, and instead dwelt on issues that were not pleaded or
deponed to in the appellant’s affidavit; failing to consider the provisions of
Article 172 of the Constitution and Section 12 of the Act on the removal of the
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appellant; exceeding his jurisdiction by considering questions relating to
violation of the appellant’s constitutional rights which is a reserve of the High
Court; failing to appreciate the appellant’s assertion that she was not
accountable to JSC; not appreciating the fact that Regulation 25 of Part IV of
the Third Schedule of the Act is only applicable to disciplinary proceedings
initiated by the Chief Justice in exercise of his authority under Regulation 15 of
the said Schedule and not disciplinary proceedings against the Chief Registrar

under Section 12 of the Act; assummg “the role oi defendmg and answering the
e
‘ the aﬁeellant misaﬁgli‘mg criminal law and

allegations levelled agamst
procedure in an emplo ment matter mzsapprehendmz the iacts of the case and

LT ——
applicable law hence arrwmg at a wrong concluSlon demonstratmg bias
O R e L
against JSC; and iallmg to apply his mmd on the issues in the case before him,

b

and addressmg constitutional vlolations ralsed b

t» E,.“

i

" HH'”"'TAI;" [

[10] Having con51dered all the 1ssues the Court of Appeal on 19*h September

susly al ciihm el tw'mdm'ihr ’{f t of the Industrial

2014, nanlmous allowe ea ea set aside the judgment of the Industria
o h pp . Judg .

i B

Court and all c%nseﬂuentlal orders In domg so the Court hsted the following

issues for determlnatlon namely Jurzsdictlon (that is, the extent of its
T . Al

Jh

Jjurisdiction in hearlng the appeal; the ]UT‘lSdlCthTl of the Industrial Court if any,
v

to hear a constitutzona on; “ahd urzsn JSC in the disciplina
&Flﬂuﬂwl.f panary

proceedings); the law m‘ELi_gable to the Eetition before the“ learned Judge, and
whether the learned Judge Eroperly identlﬁed and aﬁﬁrehended the law or
whether he misapprehended the law such as to arrive at a wrong decision or
miscarriage of justice; were the conclusions of law arrived at by the learned
Judge regarding the procedural fairness and legality of the process conclusions
that could reasonably be drawn from the findings on the facts? Finally, was the
learned Judge right in granting the orders issued in favour of the appellant?
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[11] On its jurisdiction to entertain the appeal, the Court of Appeal found that
under Article 164(3) of the Constitution, as read with Section 17(2) of the
Industrial Court Act, Section 3(1) of the Appellate Jurisdiction Act, and Rule 29
of the Court of Appeal Rules, it could only appraise and evaluate the learned
Judge’s interpretation of the Constitution, and Statutory provisions relating to
JSC’s mandate. It could also consider and assess the appellant’s constitutional
rights to the undisputed facts and evaluate the reasonableness of the conclusions
of the learned Judge. Concernin the Industrial Court s jurisdiction to address
the appellant’s claim, the Cdurt found that Artlcle 162(2)(a) of the Constitution

has provided for spec1al courts w1th the “status of the ngh Court to determine

T
employment and labour relations d1sputes Further the fact that the Industrial
. a1
Court has been given the “status of the ngh Court ” enhances its power and
J-”h TR T

discretion in grantm% reliefs. It concluded that the general power prov1ded to the

SRR I RS NIRRT o BT

Industrial Court under Section 12(3)(v111) of the Industrlal Court Act to grant
BN INREE O EW N

reliefs as may e approprlate read together with Article 23(3) of the Const1tutlon

“g T (TR, T i"‘WMF Jt-av’.‘ii’

T R

empowered the Industrlal Court to grant the k1nd of rehefs that the appellant
ught in h tt O JSC’ d ti t d t di li di

0 1n her e 1tion. On s ur1s 1C 1on o con uc 1SCl 1nary roceedin

Soug p R, J J— P 8

against the appellant it found that J SC had Jur1sdlct10n to initiate disciplinary
T M . L

proceedings agamst the ap ellant suo moto w1thout an recommendatlon or

report from any of the extier'.nal oversr nd that the learned Judge erred

n ey

[12] As to whether the discilinary process undertaken by 'was a quasi-
criminal process, and if so, whether the criminal law and procedure was
applicable, the court found that the same was a quasi-judicial process as it
involved JSC in an adjudicatory function which required it to ascertain facts
and make a decision determining the appellant’s legal rights under the
Constitution and the Act, both of which provided for a fair hearing. It also
found that the disciplinary proceedings were anchored on a contractual

7
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relationship, and JSC was not empowered to provide penal sanctions.

Furthermore, the appellate Court found that notwithstanding the seriousness of
the allegations made against the appellant, the disciplinary proceedings could not
be treated like criminal proceedings, as the nature of the sanctions that could be
imposed in the disciplinary proceedings did not include penalties or forfeitures
akin to those that could be applied in a criminal trial. Consequently, the learned
Judge was found to have misdirected himself, in holding that the disciplinary

proceedings were quasi- crlmlnal In that re ard, the court found that the

Criminal Procedure Code had absolutely no a 1cat10n in the disciplinary
i M .

proceedings, and the learned Judge erred in applyln ts

[13] The Court of ABBeal also found that the learned Judge m1sd1rected himself

in finding that Sect1on 32 of the _Act and the Th1rd Schedule to that Act applied to
HES R Y DRI & !_

the d1sc1phnary rocess agalnst the alapellant Therefore, Sections 25 and 26 of
Y e BN IR MW B

the Third Schedule to the Act which relates to dlscréphnary powers delegated to
N U0

the Chief Just1ce do not apply to the ofﬁce of the Ch1ef Registrar of the Judiciary.
 — el cor T ——

Additionally, under Section 12 o the Act the 1ssue of drawing of charges did not
TN pt-te

arise, as all that yeas req 1red was for the appellant to be informed of the case

AL

B
e

against her in terms of the S ec1ﬁc matters that were sub'ect of the disciplinary

proceedings. Also, that no formatwas ss ’ 1f the 1nforrnat1on was given for
L O LTI D P
the appellant tounderstand the allegatmns and complamts aga1nst her. In this
case, the learned Judges found that the allegat1ons communicated to the
F& EE—
appellant through the letter dated 1oth September 2013, were clear and the

appellant not only understand the case against her but also responded to it.

[14] The court also found that Article 50(2) of the Constitution provides for an
accused’s right to a fair trial in criminal proceedings hence, not applicable in
disciplinary proceedings against the appellant, which proceedings were neither
criminal nor quasi-criminal. Likewise, that what the appellant was entitled to,

8
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was the right to a fair hearing as provided for under Article 50(1) of the
Constitution which deals with any dispute that can be resolved by application of
the law. Given the Court’s finding, a fair hearing needs the adjudicator to be
independent and impartial, and the hearing procedures adopted needs to be fair.
The court found that strict proof of the alleged circumstances revealing actual
bias was imperative, as it rendered the Chief Justice and the Commissioners

involved in the scheme subject to automatic disqualification from the disciplinary

T

proceedlngs Also, that w1thout the source of the emails having been disclosed,

R

mv-ﬂn

time to respond fi ion of time by
JSC’s Chairman d that there

was no trial .«gu bn which an automatic right of ‘ ring could be

anchored. Ad it Wb’ x_aklou g ” for a
public heari : f extd ting of the
Judiciary acc 1 subject to
action by other Slcd bodi 1_puk ling of oral

evidence would have¥ Pl cmptive ; I 2l ool the appellant and

appellant was informediiit Hohetstaisaitii il S ed to defend herself
through written| T : Vocate et 'rt concluded

that JSC’s exercise Ol UTSORSRGD in reachlng the ﬁnal POISIOTWas ;,per.
[16] On breach of the appellant’s right to fair administrative action, the learned

Judges of appeal agreed that the appellant’s right to administrative action was

not violated as the action taken was reasonable, procedurally fair, and lawful.

SC. Petition No. 34 0f 2014



[17] Dissatisfied with the finding of the Court of Appeal, the appellant filed the
present appeal presumably under Article 163(4)(a) of the Constitution as there
seems to be no certification order that the same is filed under Article 163(4)(b) of

the Constitution.

[18] The appeal raises 11 grounds of appeal which in summary faults the Court of

Appeal for the following reasons: holding that the procedure adopted by JSC in

s L.

reaching its decision to termmate the a ellant’s appomtment as the Chief

Registrar of the Judlczarg c.o”mplled with the, romszons of Article 47 of the

Constitution; ﬁndl g that JSCs procedure to termmate the appellant’s

Chi :R tr'r fth-Jd T dh dt th les of
appointment as t e Chief Re lS ar o e Ju lcza aanered to the rules o
Pp 9 Y

i

tural justi c.;thtth ppellant led to show how the h
natural justice; ﬁ ding tha eappe an faze o show how the process of her

,,,,,, .

l ﬁ ldeSCllht th ts of the 1
remova fromo ce emp oye Y fe shor of erequlremensof e law;

o B TR PR N LR

t tl’l
holding tha e ﬁﬁ llant hc‘dlagén;tte‘d 33 %the 87 alleganons made against

her; holding that the appellant had falled to establlsh her allega ons that some
| N e L

of JSC’s members were blased agamst her and she could not receive a fair
VAN M

hearing unless the tribunal was reconstltuted holdmg that the letter dated 18"
T W r o
October 2013 was concise and communzcated the reasons for the removal of the
T T I T it ML T
appellant; ﬁndmg that the appellant when beln subjected to the disciplinary

process was not enntled to a fair hearing as per Artlcle 5ohof the Constitution;
C u %t ulu&.ls:a-l.&aﬂjl L O

failing to appreciate the nature oﬁ the oﬁce of the Chlef Registrar of the

Judiciary and havlng no regard to Section 12(2) of the Act; ialllng to appreciate

that the termination of the appellant’s employment complied with Article 236(b)
of the Constitution; and failing to appreciate the import of Section 12(2) of the
Act, and ought to have found that JSC contravened the Section as there was no

evidence that the appellant had been told of any intention to remove her from

office.

C. PARTIES’ SUBMISSIONS
10
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a. The appellant’s
[19] The appellant, in her submissions filed on 5" March 2015, condensed her
grounds into three limbs. The first limb joined several grounds whereby she
submitted that JSC violated her right to fair administrative action, and the rules
of natural justice. She urged that the procedure adopted by JSC was unlawful,
unreasonable, unfair, and contravened the provisions of Articles 47 and 236(b) of
the Constitution, and Sectlon 12(2) of the “Act. Tow support her argument, the

L,

appellant urged that: JSC d1d not, as rov1ded by law, inform her of the case

against her in wr1t1ng and % e her reasonable opport ‘unl to defend herself; she
was not furnlshed W1th the details of the allegatlons made agalnst her; JSC
R,

1., R \\:;: u rw:wxw‘ ::. ‘.v

initiated an inquiry int her conduct throu h a press release which it later
i %u Iy _into nauct tmoush 2 pres S e
converted into a dlsc1ghnary proceedlng, she was denied an extension of time to

il I ISRl RN e

T
respond to the alleﬁatlon labelled éa}n%‘t helr in%h%t JSC declined to give her a

public hearlng Likewise, she malntalned that desglte her o iectlons on JSC’s

B GRS WA e S i
lack of JllI‘lSdlcthn and the presence of real apparent and actual blas on the part
| = I

of some of the Commlssmners JSC procee d ‘with the hearlng thereby
. ¥ T

1nfr1ng1ng her rlght to le 1t1mate expectatlon air admlmstratlve action, and

JR————"

_r»an adjournment on 18"

[20] The appellant also urgv edm that her reguest

ool

October 2013, to enable her to prepare her defence and call witnesses was
declined. FuﬁhMloyment was termlna’w day without
sufficient reasons, and without any indication whether her interim and final
reports were considered in arriving at the decision. At the hearing, Counsel for
the appellant urged that it was not enough for JSC to state that it was satisfied
with the requirements set out in Section 12 of the Act had been met, and that the
reasons ought to have been detailed. Accordingly, the appellant faulted the Court
of Appeal’s finding that JSC did not contravene Article 47 of the Constitution for

11
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the following reasons: the 21 days she was given to respond to allegations against
her were not sufficient to respond to 87 allegations while still discharging her
duties as Chief Registrar of the Judiciary; she was granted an extension to file her
response when she had already filed an interim response; JSC misled her that it
was conducting an investigation when it was conducting a disciplinary
proceeding; she was denied the right to call witnesses; JSC ignored her
apprehension that some Commissioners were not impartial; and that JSC called
for information from the public to ass1st 1n an inquiry which in reality was a

disciplinary proceeding

[21] The appellant faulted the Court of Appeal for ﬁndmﬁ that she admitted 33

o AL

out of the 87 alleﬁanons mthout any express and unequ1vocal adm1ssmn from

g.., E‘«"""""tﬁﬂ'

her side. To anchor her submlssmns she cited De Smtth S Jud1c1al Review
AT B RS v 0 o Ty e Y _* i

6™ Edition at Pa e 36 on the need for rocedural fairness to safeguard a
M&:}S TEINIT & N &

person’s rights and interests; the 1mportance of sufﬁc1ent notice to individuals
D T e

being subJected to dlsc1phnary processes exerc1se of discretion in an appl1cat10n
TR, BUEE

e
LSRR O e

to call Wltnesses in an oral hearmg, and the re u1rements for an oral hearing;
R, -

granting of adjournments in oral hear1ngs and the need §1ve reasons for a
T . e

decision reached. The Appellant also relled on the case of Regma vs. Medical

Appeal Tribunal (Mldland ew loex re‘Carra‘r:m [1966]1W.L. R
-‘il‘llllx_M!.EI“

where Lord Parker C. J faulted the Medical Appeal vTr1bunal for declining to

s T——————

allow the apphcant an ad;ournment to produce a medlcal report The appellant

also cited the case of Re Poyster and Mills Arbitration [1964]2 Q.B 467, to
support her argument that JSC failed to give adequate reasons for the decision

made to remove her from office.

[22] In the second limb of her submissions, the appellant urged that she was
denied the right to a fair hearing under Article 50(1) of the Constitution which
includes: the right of access to court or another tribunal or body; a requirement

12
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that tribunals or bodies that determine disputes be independent and impartial;
and a requirement that legal disputes are decided in a fair and public hearing.
She maintained that any public body sitting as a judicial, quasi-judicial or
disciplinary body, just like JSC did during her disciplinary proceedings, is bound
by the requirements of Article 50(1) of the Constitution. She reiterated that she
was not accorded sufficient time to prepare her defence; not allowed to call
witnesses; denied a public hearing; documents and submissions in support of her
defence were not con51dered and that JSC disre arded the provisions of the law.
Relying on the cases of Fmdla Us. United ngdem (1997) 24 EHRR 221 as

cited in Regina v B z [2002] UHHL 31, Magil vs. Porter [2001] UKHL67,

S and Others vs. Van Rooyen and otﬁe?; ( General Counczl of the Bar
2T e ey
of South Aﬁ'lca Intervemng) (CCT21/ 01) [2002] ZACC 8 and R vs. Sussex
A h [ ] 3 fﬁg:fa;hm“ H £ it T
Justices ex arte McCart 1 2 1 KB 2 e appellant urge at to be
P Yy 94 155 5 PP §

Wit R .n aE""H &N:" Q‘am
impartial, a trlbunal or a bod must be sub ect1ve1 free from ersonal rejudice
Parthias, a g . IR z I 'EEIN lsi,y L pre]

or bias and be im 1 rtial from an obJectlve view. Towards that end, the appellant
L. o AN R e R

faulted the Court of ABPeal 1n holdmg that when she was bem% subjected to the

g T e

th rlght toa fair hearmg

information under Artlcle 35 of the Constltutlon was Vlolated She contended that

T LT %
despite requesting for minutes of Ji SC Hansard reports, ruhngs copies of media
%m—" i SRR o e *’g“ﬁ:x ey

press releases, and reasons for her rerrloval in her letter dated 25" October 2013,
she was never sWe same. Therefore, shem the Court of
Appeal (G.B.M Kariuki, JA (retired)’s finding that her request for information
was vague. The appellant added that a citizen is entitled to information held by
the state, more so, the information that the state uses to make decisions affecting
the person making the request. She relied on the Bill of Rights Handbook, 6*
Edition by Lain Currie & Jonah De Waal, on page 692, Legasi vs. Civil
Service Commission G.R. No. L-721190, Brummer vs. Minister for

13
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Social Development (2009) (II) BCLR 1075 (CC), and SA Airlink (PTY)
Limited vs. Mpumalanga Tourism and Parks Agency Case No.
01011/12, where it was held that the state should afford access to official records,
documents and papers that have been used as a basis for policy development, and
that access to information is at the core of the exercise and enjoyment of all other

rights by citizens.

[24] In addition, the appellant submitted that JSC‘ was under a constitutional

rom tl and could only refuse

duty to supply the mformatlon as re uested )
ty to supply K

based on proper reasons ‘addressed to her. The appellant contended that she was
T e

s ..

not accorded reasons for the refusal thereby 1nfr1ng1ng her other rlghts such as,
.

i “.‘1
3 AR "R T

the right to fair adm1n1strat1ve actlon and the rl%ht to a falr hearmg The
11 1 J.;.H . i‘ K’l—l S gJS-v«é AR SN R, f
appellant also submitte 1n re , that S attem t to 1ve reasons or not
b | VATERAT pymw | NPSEPEYED L RREL: g_

supplying the said 1nformatlon under the prowso to Section 23(2) of the Third
I NN ImEEN oMW

Schedules to the Act in this Court 1s a complete turn from its pos1t1on at the
_ i TE VTSR AN 'F*"u k"'.“ﬂy w‘ﬁ VTR A '510(

Industrial Court, and at the Court of Appeal. She also submitted that she
Y .

B ST

ANl il

requested for 1nformatlon other’than he excepti

. RN il

IS
llsted in Sectlon 23(2) of the
Act but the same was not iven. , "

eal is incompetent, the

[25] In reply to the JSCs submlssmns thathera 2L
and ar ued__ that at the Industrial Court she

0 1L TV
appellant submitted to the contrary,
——— " ‘

alleged a violation of her rights to a fair hearmg, fa1r administrative action, and
!—d =

access to information as enshrined under Articles 50(1) & (2), 47(1) & (2) and

35(1)(b) of the Constitution respectively. She maintained that even the Court of

Appeal proceeded to entertain the same issues before it.

[26] Additionally, the appellant submitted that she is entitled to challenge any
erroneous finding of a court of law before this Court. In that regard, she urged
that when JSC’s committee was deliberating on the complaints made against her
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at the preliminary stage, it was exercising public power and therefore bound to

act in a procedurally fair manner.

[27] Concerning the relief that can be available to the appellant should she
succeed, her Counsel submitted that neither party has addressed the issue despite
being pleaded at the Industrial Court. Further, that the Industrial Court had
recommended that an inquiry be made on the issue. Counsel closed submissions

A Sl .

by urging the Court to allow th ap peal in its entlretym

b. The Respondents o
28] In response t th eal JSC de tﬁ d three rounds of appeal ely,
[28] 4 wp PR wlwg "'lamgww* »,I:em 8 R G, ppeal namely

an alleged v101at10n of the appellant S rlght to fair administrative z action; alleged
A TR DETEERT VRV
violation of the appellant’s right to a fair hear1n§ and alleged v101at10n of the
" h &f = ~f:ﬁ.~*s REFTENODH SRR O EEnL
appellant’s r1g t of access to information. - W
JULNCIARY
\ VIR T T Y S B T 12
[29] JSC contended that the appeal before us is a departure from the case that
'R, AT ] ;‘-WM\F‘J.Jux! JENETE

was made before the Industriath urt and therefore incompetent. JSC argued
" . ST e ;-E-
that the appellant s case ﬁalnst it before the High Court was that it lacked

— L
jurisdiction to remove her from office and that she was not answerable to JSC but

to the National Assernbl the Audlto“r Gneral 'atlonall Treasury, the Public
51 LTar ¥ T

Procurement Authority, the EtthSh and Ant1 Corruptlon Authorlty, and the
— P TT—

o

Director of Public Prosecutlons ' JSC also maintained that the case before the
e TR R -

BiL i)

........

Industrial Court was premised on an employment dispute with no constitutional
questions for determination, and that nowhere in the appellant’s claim does the

allegation of lack of fair disciplinary hearing appear.

[30] JSC argued that although the trial Judge correctly found that it had
jurisdiction to discipline the appellant, it failed to consider the express provisions
of Section 12 of the Act, and its application in the removal of process, and instead
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considered irrelevant provisions of the Judicial Service Regulations inapplicable
to the appellant, an error they agree was corrected by the Court of Appeal. During
the hearing, learned Counsel for JSC pointed out that the appellant did not cross-
appeal the Industrial Court’s finding on its jurisdiction to entertain disciplinary
proceedings against her. In response, Counsel for the appellant admitted that the
appellant did not challenge this finding by the Industrial Court, and that she was
bound by it. In supporting its argument that the alleged constitutional violations

were never pleaded in the 1n1t1al claim before the trial court, and that the trial

Judge should not have con51dere_d the same, JSC rehed on the following cases:
Tanganyika Farmers Association Ltd vs. U wem Development
T R —— 4&*

Corporation [1960]EA 620; Alwi Abdulrehman Sagga‘ vs. Abed Ali

Igereds [10611767; Capt: ‘Harry Gandy vs. C. Air Charters Ltd
Algeredi [1961 ; Ca am arry Gandy vs. Caspair Air Charters
g 0 77_'P Sl e p-
[1956]EACA 139 Sinclair VP Blay vs. Pollard and Morrls (1930) 1KB682;
" EEART [ T ON, — e
and Nairobi Cl Counczl vs. Thabtn Ent ggrlses [1995 98] EA 231. JSC
N IDEEA BB
urged that for thls reason, this appeal should be dismissed for ra1s1ng issues that
_ ‘;\«« AT T W ig 1‘~§"x“~‘*' ;"’;’*K
were never the sub'ect of determlnatlon in superlor courts below.

¥ ‘ IR

[31] In response to the pp ellant’s argument that her ri ri % ht to fair admlnlstratlve
action was v101ated J SC submltted that the appellant had no‘legltlmate right or

expectation of being 1nformed When teCottewas 51tt1ng to deliberate on
[ -1 L TR o O I
the complaints levelled agamst her, since the Commlttee was ‘dlschargmg a

statutory mandate at the prehmlnary stage of 1nqu12 therefore, no right to be

heard accrued. Furthermore, that the inquiry that took place in August 2013, and

the proceedings of 16" October 2013, were never the subject of determination
before the Industrial Court, and cannot be raised for the first time at the Supreme
Court. Learned Counsel for JSC clarified that there was an aspect of fair
administrative action at the proceedings before it, but it was mainly a disciplinary
case. JSC cited two cases to support its argument that in determining the ground
of the alleged violation of the right to fair administrative action, the statutory
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provisions that govern the impugned act have to be considered namely, Canadian
Supreme Court case in Syndicat des employes de production du Quebec
et de lacadie v. Canada (Canadian Huma Rights Commission) 1989
CanLII 44 and, the South African Case in Engen Petroleum Limited v.
Commissioner of Conciliation Mediation and Arbitration and Others
(JA12/05) [2007] ZALAC 5.

allegations against her, it was JSC’s submission that she was informed of the
allegations although she did not need to know the identities of the complainants
to enable her to defend herself. JSC maintained that the appellant admitted
receiving a letter dated 10™ September 2013, spelling out the allegations against
her and allowing her 21 days to present a response which she did. It was also
submitted that the appellant was given a further 39 days to file her responses
which she did in detail; admitted understanding the case before her on 16
October 2013, and made oral submissions through her advocate on 18" October
2013. Counsel for JSC urged us not to rely on Article 236(b) as the same was
never raised in the initial claim before the Industrial Court, and only applies to
Public Service and not the JSC. Relying on Section 12 of the Act and Article 47 of
the Constitution, the Canadian Supreme Court Case of Knight vs. Indian
Head School Division No. 19[1990] 1 SCR 653, the Nigerian case of B.A.
Imonikhe v. Unity Bank PLC S.C 68 OF 2003 and the case of Selvarajan v
Race Relations Board [1976] 1 All ER, 12 at 19, JSC submitted that there was

no violation of the appellant’s right to fair administrative action.

[33] JSC further submitted that it was not under a mandatory duty to allow
witnesses in the disciplinary proceedings as was held in the cited case of Regina
vs. Metropolitan Police Commissioner ex Parte Parker [1953] 1 W.L.R

1150. Learned Counsel for JSC submitted that JSC’s decision to proceed with the
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hearing on 18" October 2013, and to decline adjourning the hearing to enable the
appellant to call witnesses was discretionary. Further, that had the appellant been
keen on calling her witnesses, she would have done so between 16® and 18
October 2013, therefore, there was no denial of a right to call witnesses. JSC
further urged that the appellant’s contention that she was not aware of the
disciplinary proceedings is incorrect as she admitted at paragraph 18 of the

Petition that she was made aware on 16® and 18" October 2013, that the

A

I‘iwlt‘l""uu 'y L‘ ‘

proceedings against her were d iSCip
il

0 submitted that having not
raised any objection at }h Ry R e U 1 Court, the appellant

submissions tha; : nd a8 lease published
| (MTAR ?
[34] In respons e appel I al her i r hearing as
guaranteed es e 5 tion. 1S vi Jated, eithe hearing
was not impa | : le ap t did ngj ‘ @*r state under
oath, as provide ki 5} l e : g the court to
decide. It also sub hat “j- [dlate the emails she
relied on to allege b e~ + on e no jurisdiction to
delve into matters of fa » rt its argument JSC
cited the case of it . Concermng
the appellant’s request or a public hearing which *declined by JSC, learned
Counsel for the JSC clarified that the appellant was facing an internal disciplinary
process that did not entitle her to a public hearing. Counsel concluded that none
of the appellant’s rights under Article 50(1) were violated as the disciplinary

hearing was not a hearing before a tribunal.
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[35] Moreover, JSC submitted that the heavy reliance by the Industrial Court on
the alleged emails was improper as there was no bias, real, or perceived on the
part of the Commissioners, and that the allegation was made in bad faith to stop
the disciplinary proceedings. It added that there was no application for recusal on
the ground of bias and that the alleged bias was premised on the appellant’s
strained relationship with some Commissioners, and not on any issue of conflict
concerning the allegations she was facing. In support of this submission, it relied
on Section 12 of the Act, Articles 172(c) and 171(2) of the Constitution which
provide for the composition of JSC with no provision on substitution. In response
to these submissions, learned Counsel for the appellant clarified during the
hearing that she did not need to ask any member to step down when the evidence
was clear that the tribunal was biased. To support its argument, JSC relied on the
cases of Eckervogt v. British Columbia [2004] BCCA 398 (CanLII) and
Committee for Justice and Liberty v. National Energy Board, 1976
CanLII 2 (SCC), [1978] 1 S.C.R 369, the High Court’s decision in Diana Kethi
Kilonzo & another vs. Independent Electoral & Boundaries
Commission & 10 others [2013] eKLR, and Regina v. Amber Valley
District Council ex parte Jackson [1985] 1 W.L.R 298.

access to infornigl B0 ‘under Article 35 ‘ flllition is a new

ground. Also, A8 no prayer before thigsmerastrial ( ourt seeking
discovery or disclosure of any documents. It contended that the Appellant had all
the documents she required to prosecute her claim before the Industrial Court.
JSC further submitted that the right to access to information is not absolute, and
that Article 24 of the Constitution limits this right unless shown that the
information needed was for the protection of another right. JSC added that the

appellant did not demonstrate how the documents sought would have aided her

19

SC. Petition No. 34 of 2014



case against it. Additionally, learned Counsel for JSC stated during the hearing
that access to documents tendered in evidence after the proceedings are closed is
granted upon payment of Kshs.5 per document tendered in evidence. However,
there is a restriction in the proviso to Section 23 of the Act which provides that a
judicial officer undergoing disciplinary proceedings shall not be entitled to copies
of office orders, minutes, reports or recorded reasons for directions.

Furthermore, Counsel for JSC clarified durmg the hearing that as at the time the

disciplinary proceedings ag: ‘t;-;»,, ere held, the Access to
Information Act was no ' was Article 35 of the
Constitution and the he right to access

supplying the d s a t. It reliedy I?mlssmns on
the cases of Na [ Tonthly v K , Nairobi Qurt Petition
No. 278 of 20 orte sthe Sonih | gase « ospztal v.

ST, &
Commisswn- [2020] eKLR (Bildad
i a{‘b‘

;: 1sswn, ELRC

[37] In conclusinJSC urged the Court to dismiss the app1 with costs and
uphold the judgment of the Court of Appeal dated 17" September 2014.

[38] The Court takes judicial notice that the amicus curiae, Commission on

Administrative Justice, did not participate in the proceedings before us.

D. ISSUES FOR DETERMINATION
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[39] From the pleadings and submissions filed before us, the following issues

manifest for determination:

a. Whether the appeal before this Court meets the constitutional threshold
under Article 163(4)(a) of the Constitution? If so,

b. Whether the appellant’s right of fair administrative action under Article
47 of the Constitution was violated?

c. Whether the appellant’s right to a fair hearing under Article 50 of the

Constitution was violated?

d. Whether the appellant’s right to access to information under Article 35 of

the Constitution was violated?

e. What relief if any, should be granted to the appellant?

E. ANALYSIS
B AF BT N B T, [emstonsy S
a. Whether the appeal before thts Court meets the consntuttonal
‘‘‘‘‘ SR

threshold under Artlcle 163(4 )( a) of the Conshtutwn"

[40] JSC subrnltted that the appellant s case agamst 1t before the ngh Court was
UMY O AN

that, it lacked ]llI‘lSdlCthIl to remove her from office and that she was only
T A
answerable to the National Assembly, the Auditor General the National
K ol (T KT Rn-,. &
Treasury, the Public Procurement Authority, the Ethics and Anti-Corruption

Authority, and the Director of Pubhc Prosecutlons J SC also malntalned that the

constitutional questions for determ1nat1on. On the contrary, the appellant urged
that the claim before the Industrial Court entailed a violation of her rights to a
fair hearing, fair administrative action, and access to information as enshrined in
Articles 50(1) & (2), 47(1) & (2) and 35(1)(b) of the Constitution respectively. She

contended that the same issues were subject for determination at Court of
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Appeal. In her appeal, the appellant has not indicated which appellate

jurisdiction of the Court she is invoking.

[41] The Supreme Court’s appellate jurisdiction is set out under Article 163(4) of

the Constitution of Kenya which states as follows:

“(4) Appeals shall lie from the Court of Appeal to the Supreme
Court —

a) As of right in any case involving the interpretation or

application of this Constitution; and

b) In any other case in which the Supreme Court, or Court of
Appeal, certifies that a matter of general public importance

is involved, subject to clause (5)

(5) A certification by the Court of Appeal under clause (4) (b) may
be reviewed by the Supreme Court, and either affirmed, varied or

overturned.”

[42] Section 15 (1) of the Supreme Court Act also provides that appeals to this
Court shall be heard only with the leave of the Court. Sub-section 2 specifies that
Sub-Section (1) shall not apply to appeals from the Court of Appeal in respect of

matters relating to the interpretation or application of the Constitution.

[43] Additionally, this Court has set the guiding principles on its jurisdiction
under Article 163(4)(a) of the Constitution in the case of Lawrence Nduttu &
6000 others v Kenya Breweries Ltd & another, SC. Pet. No. 3 of 2012;
[2012] eKLR, where it stated at paragraph [28] that an appeal must originate
from a Court of Appeal case where issues of contestation revolved around the
interpretation or application of the Constitution. In other words, an appellant

must be challenging the interpretation or application of the Constitution which
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the Court of Appeal used to dispose of the matter in that forum. Such a party
must be faulting the Court of Appeal based on such interpretation. Where the
case to be appealed from had nothing or little to do with the interpretation or
application of the Constitution, it cannot support a further appeal to the Supreme

Court under the provisions of Article 163(4)(a).

[44] Further, in Hassan Ali Joho & another v Suleiman Said Shahbal
& 2 others, SC. Pet. No. 10 of 2013 this Court observed as follows:

[37]: “In light of the foregoing, the test that remains, to evaluate
the jurisdictional standing of this Court in handling this

appeal, is whether the appeal raises a question of constitutional

interpretation or application, and whether the same has

been canvassed in the Superior Courts and has progressed

through the normal appellate mechanism so as to reach this

Court by way of an appeal, as contemplated under Article
163(4)(a) of the Constitution...” [emphasis added].

[45] This Court reiterated the same principle in the case of Gatirau
Peter Munya v Dickson Mwenda Kithinji & 2 others, S.C App. No. 5 of
2014; [2014] eKLR (Munya 1) and held at paragraph [16] that where specific
constitutional provisions cannot be identified as having formed the gist of the
cause at the Court of Appeal, the very least an appellant should demonstrate is
that the Court’s reasoning, and the conclusions which led to the determination of
the issue, put in context, can properly be said to have taken a trajectory of

constitutional interpretation or application.

[46] Having perused the record (Volume I at pages 8 to 9, paragraphs 12 and 13),
we note that in the petition before the High Court, which was later transferred to
the Industrial Court without changing the nature of the claim, the appellant
alleged that in terminating her employment, JSC violated her rights under
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Articles 25( ¢), 47(1) & (2), 50(1) & (2) (a), (b) & (¢ ), 236(b), 35(1)(b) and 28 of
the Constitution. She also alleged that JSC exercised powers it did not have under
Articles 226(2) & (3), 79 and 157 of the Constitution. A further perusal of the
record (Volume IV of the Record of Appeal Page 1919-1923) indicates that the
learned Judge interpreted and applied Articles 161, 226(2) 227, and 172(1) (c) of
the Constitution to arrive at the conclusion that JSC had jurisdiction to institute
disciplinary proceedings against the appellant. Also, at page 1953 Volume IV of
the Record of Appeal, the learned Judge concluded that JSC not only acted ultra
vires the Act and the Regulations thereunder, but also violated the Constitutional
Rights of the appellant under Articles 27(1), 35(1)(b), 47(1) & (2), 50(1) & (2) and
236(b) of the Constitution.

[47] At the Court of Appeal, it is evident from the Record (Volume V at pages
2127 -2135) that the Court of Appeal interpreted and applied several Articles of
the Constitution such as Article 164(3)(b), 162(2)(a), 23(1) & (3), 20(3), 165(3)(b)
to arrive to the conclusion that the Industrial Court and the appellate court were
conferred with the jurisdiction to determine the matter. The court also (at Page
2143) interrogated Articles 172(1)(c), 259(11), 252 to decide that JSC had
jurisdiction to initiate proceedings against the appellant suo moto without any
recommendations or report from any external oversight bodies. Further, (at
pages 2152 to 2172) the Court of Appeal interrogated Articles 27(1), 35(1)(b),
47(1) & (2), 50(1) & (2) and 236(b) of the Constitution to find that the learned
Judge erred in his finding regarding the violation of the Constitutional rights of

the appellant.

[48] Considering all the above matters in context, we find that this appeal
undeniably falls within the realm of Article 163(4)(a) of the Constitution and is

therefore right before us.

b. Whether the appellant’s right of fair administrative action
under Article 47 of the Constitution was violated?
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[49] It is the appellant’s case that in conducting disciplinary proceedings against
her, JSC violated her right to fair administrative action contrary to the provisions
of Articles 47 & 236 (b) of the Constitution, and Section 12(2) of the Act. The
appellant urged that the procedure adopted by JSC was unlawful, unreasonable,
and unfair. The appellant contended that she: was not informed of the case
against her in writing; was not given reasonable opportunity to defend herself;
was not furnished with the details of allegations against her; was not informed
whether the process was investigatory or disciplinary; was denied extension of
time to respond to her case, was denied a public hearing, an adjournment to call

witnesses, and prepare her defense; and denied reasons for her removal.

[50] On the contrag J SC subm ed that the appellant did not haive legitimate
- A .

expectation to be 1nformed that the Commlttee was 1nvest1 ating allegations
P | m——— ——— Lg &

against her; that the inquiry leadmﬁxo the disci uphnatz proceedmﬁs ?nd that the

ol T
disciplinary proceedlngs were never the subJect of determmatlon before the
|

PEIMERE
Industrial Court that the appellant was 1nforrned of the case before her although
Y P

q.

R W ...l
her case which she d1d orall nd in writing; that although it was not obliged to
i _llO, Pl

she did not need to know her : accusers that she was glven 39 dazs to respond to

allow the appellant to call witnesses, no one sto ped her from doing so on the

il

date fixed for hear1ng, and finally,
raised at the Industrial Court.
SRR
[51] As we deliberate this issue, we are cognizant of the fact that the Fair
Administrative Act No. 4 of 2015 was assented to on 27" May 2015, and came into
force on 17 June 2015, almost 2 years after the cause of action. Therefore, we
will make our finding premised on applicable law as at the time the cause of
action arose. Concerning the right to fair administrative action, Article 47 of the

Constitution guarantees every person the right to administrative action that
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is expeditious, efficient, lawful, reasonable, and procedurally fair.

Further that if a right or fundamental freedom of a person has been or
is likely to be adversely affected by administrative action, the person

has the right to be given written reasons for the action. From the

appellant’s submissions, and her case before the superior courts below, we do not
see any allegations concerning JSC’s lack of expeditiousness or efficiency. So, we
are only left to answer the following two questions: was JSC’s action lawful,
reasonable, and procedurally fair? Was the appellant given written reasons for

the actions?

[52] On the asp SS,, 1 :
Jairness, the ap W ded that JSC contr O il iv.&47 and 236 (b)
of the Constltuta Kection q ; " tticle 236(b) of

removed frorx

\gonstitution

ﬁan a State

dlsclphnary ‘
defines a Publ n

Officer, who ho_," §blic offi is ob T R rovided under
Article 240 that th oo \ Stat  hold a public
office? A public Offi , ’J an office in the

national government a counz ﬁovernment or the Bubhc service, if the

remuneration and benefits of i the oﬂ’ice are > payable directly from the
Povvis: T
Consolidated Fund or dlrectly out of money I:rovlded by Parliament.
Counsel for J SC urged the Court not to rely on Article 236(b) as the same was
never raised at the Industrial Court. He also submitted that Article 236(b) only
applies to Public Service, and that it has no application to JSC or the Judiciary on
the removal of the Chief Registrar of the Judiciary, whose removal is governed
under Articles 171, 172 of the Constitution and Section 12 of the Act. Counsel for

JSC maintained that Article 234(1) which sets out the powers of the Public
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Service Commission gives a constitutional rider in Clause 3, by stating that
Clauses 1 and 2 shall not apply to certain offices in the public service
including, in paragraph (c), an office or position subject to the
Judicial Service Commission. Furthermore, Mr. Kiragu learned Counsel for
the appellant, during his oral submissions conceded to the submissions made by
Mr. Issa, learned Counsel for JSC, that Article 236(b) relates to public service to
the exclusion of Judicial Officers. Having considered the above submissions and
constitutional provisions, we ﬁnd\ thabalshouel AT :}Q 236(b) was pleaded at the
Industrial Court, the sa o 15 [- e ap ,_llant or to JSC.

its provisions
Registrar unde

against him @ n_wrig AL Dey-gip)e ISOT gle time to

he ve have taken nolig 'ﬁl*u M Te 'Lni ﬁt.ﬁ.l ¥a g€ I page 8) where it is

pleaded that vide a lett vinass MR- ppellant was served

with 18 page management;

mismanagement in human® resource; irregularifiee and ’iproprieties in
procurement; insubordination and countermanding decisions of the commission;
and misbehavior. At page 14 of the Record, we note that the appellant confirmed,
in an affidavit, receipt of the said letter of 10" September 2013. At Pages 36 to 54
of Volume I of the Record, we take note of the 18-page allegations made in

writing and referred to, at page 8 of the Petition before the trial Court.
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Considering the above analysis, it is our finding that the appellant was duly

informed of the case against her.

[55] As to whether the appellant was given reasonable time to defend herself
against the allegations cited for her removal, we have perused the Record of
Appeal (Volume I page 36), and taken note of the letter dated 10® September
2013, giving the appellant a period of 21 days to respond to JSC in writing. We
have also taken note of the 60-p aged Lo port ﬁled by the appellant and

dated 1* October 2013. We ; ’ At the closing submissions

.of Appeal Volume

I); the Final Re A o | (% olume I), oral
submissions by ] Mo ""’ te b re JSC ‘ % ' (at page
1489 of the ' | | bd filed  her
response and 7 to precgedssy gt e 3 ~ 1 thatis, to
have the proc ecordbd ax _ . - ‘ 4, i .S JUrt ,.4, handle the
disciplinary : L usU | .. i . : ‘ able timeline
for filling a defes urts days un S en] ~i ‘a court. The
above observationsh N T "' ‘ - e ‘clusions that
the appellant was a CC - 3 ¢ ol e claim which, in

our opinion, was reason » ;}!,,, 't"l."UB'L W UF K[ﬁ-,l}gl -

[56] Was the aj boivon oqsons for her removglifio Under Article

47 of the Constitution, a peredn against whom an adfl

n1s té action is being
taken has a right to be given written reasons for the action if a right or
fundamental freedom of that person has been or is likely to be adversely
affected by an administrative action. It is the appellant’s case that JSC did
not give her adequate reasons for her removal as provided for in law or in the
Constitution. In that regard, the appellant faulted the Court of Appeal’s finding
that the request for reasons was vague. The “if” in Clause 2 of Article 47 implies
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that giving of written reasons for an administrative action is not an automatic
right, it must be demonstrated that a person has been or is likely to be affected
by an administrative action. But then, whose responsibility is it to demonstrate
the effect of an administrative action? In our opinion, this burden lies with the
person to whom the action has been taken against, and in the instant case, it was
the appellant. We have perused the record at pages 23-24 and confirmed that the
appellant discharged that burden vide a letter from her advocates asking for

among other things, reasonsJ 7* Uy ""’@J%gmoval The letter further

removal from | B C at the : .-'asons could
not be granted i lof A 9 24af §h i iQny o to Section
23 of the Th | he 7 v ‘5; n respect
of whom dis v Pl _ ,] 18 k _ 1 : é be entitled

;’a
. reasons for

)

to copies of ¢
decisions. Wh e proviso to

titutional by the

R Case cited
ird Schedule to the Act

[58] We have t;
by JSC to anchor its submise

®hs that Section 23 of the'1h
has been found proper and has never been found unconstitutional. In the JNR
Case, the petitioner had challenged the constitutionality of Section 23 of the
Third Schedule in light of Articles 2(4), 10(2) (a), 35, 47(2), 232 (e) & (f) of the
Constitution and Section 6 of the Fair Administrative Action Act, on the ground
that it restricted his right to the minutes, reports or recorded reasons for his
dismissal. In that case, the records were sought after JSC had taken its decision
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as was the case in the instant case, (where the request was made vide a letter
dated 25th October 2013). However, the JNR Case can be distinguished from
the instant case in that some records in the JNR Case were supplied by JSC to
the petitioner after the Court had given directions unlike in the present case
where there were no such orders. Furthermore, the Court found that the right to
access to information can be restricted in terms of legislation, and that apart from
setting out the impugned regulation, the petitioner did not outline how the

regulation was inconsistent Wit*h‘* , It is therefore our finding

that the circumstances i fipplicable in the present
case.

[59] In Bild’ 204G ‘ he B ’ as pertains
Section 23 of thg ' : peciated the
Jinding of ;b ” Service
Commissio é other’ [2G de - 1t isions of
regulation : , ervlce Act
unconstitutio; ,ﬁ‘ extend to

’\;,

the provisions Ofise 8t h) an ] e s's ‘fnformatzon

Act which limits {Hgilie mgiih Witler article 35 of
the Constitution. 'tu? LpUm,& “ Luf‘ ﬁ" l:]" T "t goraph 23(2) of the
Third Schedule nd _ R { t to withhold the

Committee’s | e AS onstity paragraph

0 “dcéé information
was still limited under section 6 (h) and (i) of the Act.” Equally, we find

23(2) notwithstanding, 1

e Petitioner’s rig T

this decision distinguishable from the appellant’s case because in the Bildad
Rogoncho Case, the court did not dispute the declaration of Section 23 of the
Third Schedule as unconstitutional, but stated that notwithstanding the
declaration, the Petitioner’s right to access to information was still limited under
Section 6(h) and (i) of the Access to Information Act. The Access to Information
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Act came into force on 21st September 2016, way after the cause of action in the

instant case. Once again, we find this authority inapplicable.

[60] We have further considered Simon Rotich Ruto v Judicial Service
Commission & another; Petition No. 48 of 2019: [2019] eKLR (Simon
Rotich Case) where the learned Judge, contrary to JSC’s submissions herein,
declared Section 23 of the Third Schedule to the Act unconstitutional and stated

inter alia:

be entitled i b1 ed’ reasons’ kecisi is
° . i .‘ o AR S | & l' b“

unconstituti ( : n? » ; ficle 35 and

Sfurther undej s pri ©f e of- s ency and

accountabil ptravenes
and underm 2l | iC der §232 @ (e)
() and (e) o o tabil dm rati 7 a nsparency,

and provision :
Constitution of% 1‘&"

“.

_ ion; all of the
ﬂ eby declared

[61] From the v have made

contradictory findings on™

e constitutionality of*®8ection 23 of the Third
schedule. This Court while setting the guiding principles for admitting an appeal
as one of general public importance, in the case of Hermanus Phillipus Steyn
-v- Giovanni Gnecchi — Ruscone, Supreme Court application No.4 of 2012,
found that it can exercise its jurisdiction to clarify an uncertainty in the law
arising from contradictory precedents of the Court of Appeal by either resolving
the uncertainty, as it may determine, or referring the matter to the Court of
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Appeal for its determination. Even though this matter was not filed under Article
163(4)(b) of the Constitution, we find it necessary for this Court to settle, with
finality, the issue as to whether Section 23 of the Third Schedule to the Judicial

Service Act is constitutional.

[62] Any limitation of the right to access to information under Article 35 of the

Constitution may only be done by legislation under specific prescribed criteria.

Article 24(2), expressly states.thd Diin legislation limiting a

legislation spe ont fa f}sﬁ that right or
fundamental H k- ! -..‘i limitation;
shall not be &« tal freedom
unless the p reedom to

be limited : d shall not

limit the right} ate from its

is subsidiary legigilh und in the Third
Bl cffective date). The

[63] The impugh gt
R, e A
Schedule of the Act I’Ll b“i. u;_ ;h

=i il makes provisions for

Third Schedule is prem |
appointment, d B diciz ersand pwhere in the
Parent Act, and in éi'fiti [A™Section 32, is it specifiCatls ~'pr' that there is
an intention to limit the right to information of an officer in respect of whom
disciplinary proceedings are to be held. Neither, is there an explanation of
the nature and extent of the limitation. It was not, in our opinion, the intention
of the drafters of the Constitution that a vague provision in a schedule, such as
the one in Section 23 of the Third Schedule to the Act, can limit a constitutional
right or fundamental freedom, in a manner that is reasonable and justifiable in
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an open democratic society. In view of the set criteria under Article 24(2) of the
Constitution, it is our finding that Section 23 of the Third Schedule on its own
does not qualify as a legal basis for the purpose of justifying a limitation of a right

or fundamental freedom under Article 24 of the Constitution.

[64] We therefore, find that JSC’s reliance of the proviso in Section 23 of the

Third Schedule to limit the appellant’s right to access to information guaranteed

“gﬂ d have been
ati tions in the
termination le €1 | 6} tober 2013
gave detailed for thy ination of tl ap] y yment. The
least that JSC v b e W nclo : - : | moval letter,
the same way it ent b tion: 3 e it i its letter dated
reason(s) for her rem llant’s right to fair
administrative action ur d the right to access

to information Rtodeay ) F—

c. Whether the appellant’s right to a fair hearing under Article 50

of the Constitution was violated?

[66] 1t is the appellant’s case that she was denied, the right of access to court or
another tribunal or body; a requirement that tribunals or bodies that determine

disputes be independent and impartial; and a requirement that legal disputes are
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decided in a fair and public hearing. Further, that she was not accorded
sufficient time to prepare her defence; not allowed to call witnesses; denied a
public hearing; documents and submissions in support of her defence were not
considered; an investigatory procedure turned into a disciplinary one without

notice, and that JSC disregarded the provisions of the law.

[67] The right to a fair hearing is provided for in the Constitution as follows:
. “Article 50(1) of the Constitution provides that:

“Every person has the right to have any dispute that can be
resolved by the application of law decided in a fair and public
hearing before a court or, if appropriate, another independent

and impartial tribunal or body.”
Article 25 of the Constitution stipulates that:

“Despite any other provision in this Constitution, the following

rights and fundamental freedoms shall not be limited —

(a) freedom from torture and cruel, inhuman, or degrading

treatment or punishment.
(b) freedom from slavery or servitude.

(c) the right to a fair trial;

(d) the right to an order of habeas corpus.” [emphasis added]

[68] In Evans Odhiambo Kidero & 4 others v Ferdinand Ndungu
Waititu & 4 others, SC Petition No. 18 of 2014 as consolidated with Petition
No. 20 of 2014; [2014] eKLR (Njoki Ndungu, SCJ, Concurring), this Court made

the following finding concerning the right to a fair trial under Article 50(1) and

50 (2):
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“[255] Article 50(1) refers to the right to a fair hearing for all
persons, while Article 50(2) accords all accused persons the
right to a fair trial. Article 25(c) lists the right to a fair trial as a
non-derogable fundamental right and freedom that may not be
limited. Often the terms ‘fair hearing’ and ‘fair trial’ are used
interchangeably, sometimes to define the same concept, and
other times to connote a minor difference. Although the right to
a fair trial is encompassed in the rlght to a fair hearing in our
Constitution, a w constructlon of these tu:o provisions may

be mlsconstrued ln some quarters to mean’ that Article 50(1)

deals with the righ ir he arin di ludi

eals wlt t e rignt to alr earln in an 1S utes includin
_{Z f S u.:?"g T u 4

those of a civil, cr1m1nal or quasi crlmmal nature whereas

le 50622 limite ed to accused persons thereby ar h

Article 50(2) is 1m1te to accuse ersons t ereby arguing that
5— ] gk ALk &g J

the protection of such nght only relates to criminal matters.
| TR N ¥ .!1 B W o

This is not an acceptable mterpretatzon or constructwn within
PRI, - " R e =

the parameters ofArtlcles 19I.and 20 of the le i ghts, which

N I

calls for an exp answe and inclusive construchon to gwe a right

1tsﬁllleﬁect..j b g e e

[257] Fair hearmg. ‘A grmctﬁlemcorzorates the rules of

natural Jusnce, whlch mcludes the _concept of audi alteram

partem(hear the other side or no one is Vto be condemned
unheard) and nemo judex in causa suamll judge his
own case) otherwise referred to as the rule against bias. Peter
Kaluma, Judicial Review: Law, Procedure and
Practice 2™ Edition (Nairobi: 2009) at page 195, notes that the
rules of natural justice generally refer to procedural fairness in
decision making. Further he analyses the two mentioned
concepts of the rules of natural justice and states [at pages 176
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and 177] that it is the duty of the courts, when dealing with
individual cases, to determine whether indeed the rules of
natural justice have been violated and noting that “although
the necessity of hearing is well established, its scope and
contents remain unsettled.

[261] It is important to restate that a literal reading of the
provisions of the Constuutlon ‘show that the right to a fair
hearing is broad ahd 1ncludes the conce t of the right to a fair

J £ =, ™, -":-P"-.. =

trial as it deals with }any dispute whether they arise in a

7 A mi—— . -t
Judicia or an administrative context. Com aratwe experience
0 R G ’&.—.

shows that the European Court has elaborated on the question
ST PRESIEIS W

re ardt e scope o the right to f« alr trtal a l ing the right
g L Pr.‘—:".; ;f: s LA g s wl peR et % g g
in both civil and in criminal matters. The European Court of
- MEIEERR BN IEEEE N W &

Human Rights (Eur0pean Court) has severall explamed
(0 o RS dr

that: “1t lS central to the

cr1m1nal Broceedlngs,

)

e .
opportunity to esent hlS or her case effectlvel before the
PP ty Lk J— oy Rl N y
court.” (See Steel ’and Morrzs v. Umted Klndom, [ao05] ECHR 103,

paragraph 59) e

f a fair trial, in civil as in

at an mvestlgatory procedure

[69] Concernmg the appellants a egatlons
turned into a disciplinary one without notice, we have perused the Record of
Appeal (volume IV page 1505), and taken note of the submissions made by the
appellant’s advocate before JSC admitting that the appellant had prepared a
report in response to the allegations against her. Further, that all she needed was
a confirmation if the process was investigatory or disciplinary so that she could
couch it to whatever direction during her oral submissions. Does it then mean
that the appellant was prepared to face either an investigatory or disciplinary
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process, whichever that came her way? In its finding at Page 1509 of the Record,
JSC stated that the only process provided for under the Act is a disciplinary
process. We take cognizance of the fact that although JSC’s letter of 10%
September 2013 referred to an earlier letter of 20" August 2013, that letter is not
part of the record for unknown reasons. The letter of 20* August 2013 would
have been useful to enable us to discern whether the process was without notice
and turned from investigatory to disciplinary as alleged by the appellant.
Therefore, from the above observations, we are inclined to agree with the Court of
Appeal’s finding that disciplinary proceedings against the Chief Registrar are not
restricted to financial mismanagement and hence, need not be preceded by an
investigatory process. We also agree with the learned Judges’ finding that JSC
had jurisdiction to initiate disciplinary proceedings against the appellant suo

moto without any recommendation or report from any external over31ght bodies.

[70] On her re uest for a publzc hearlng before J SC on 16th October 2013, the

A et LT N G,
appellant stated that she was ent1t1ed to a pubhc hearlngé This is because when
| BB

the accusatlons against her be an on 18th Au ust 2013, the were done in public
h 5 ek 2 Y—' P
through the medla and therefore she was entltled to answer to the same in

N T T l e
public. The rlght to a public hearmg is prov1ded for under Artlcle 50(1) of the
UMM W B Vol

Constitution which prov1des “that every person has a ri

e

that can be resolved by the aERhcatlon of law decided in a falr and public hearing

before a court, or li aREropnate another mdependent and Ramal tribunal or

htto have any dispute

body”. From the wordlng of Article 50(1) the rlght to a Eubhc hearing is only
automatic when the matter being heard is before a court otherwise, any other
hearing be it before a tribunal or body, can only be allowed, if appropriate. But
then who determines whether a public hearing before a body or a tribunal is
appropriate? This being a discretionary power, it can only be exercised by the
body or tribunal conducting the proceedings. In this case, we see at page 1510 of

the record, where JSC declined the request for a public hearing on the ground
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that... “this is an internal process in line with the provisions of the
Judicial Service Act and does not in any way offend the letter and
spirit of the Constitution. The Commission has handled other
disciplinary processes in the manner it intends to handle this
process. What is critical and the Commission is fully aware of it is
that the principle of fairness and due process be observed, and the
Commission assures CRJ that it will not deviate from those

principles” The JSC in its medla release;ﬂof 19" October 2013 (at page 21 of the

Record of Appeal Volume I) 1nv1ted the Ethlcs and Antl—Corruptlon Commission

‘‘‘‘‘

to commence 1nvest1gat10ns of all the matters in issue. The Court of Appeal at
it e -

paragraph [89] found that “... the proceedmgs before the aepellant being

!’"Lt Ll ul‘u ool

disciplinar roceedm s of a uasl udlclal nature there was no
P Y R 9 ‘f q s P v T

IA4.‘~ Ly

it
i Al S G T

trial per se upon whlch an automatlc i ht of ubhc heanng could be
o : g : p WEEEY,

anchored. Sub ect to com yliance with bas1c falrness rocedures and
D EEE S W el |
taking mto account the nature of the complamts and the
B TR
pecuharlhes o the matter bef re it, the appellant was at hberty to
RN T BT
determine whether the heanng should be pubhc or private.

-

...in light of the act that the -zssue of} external audlnng of the
Jjudiciary accounts' ‘and mlsagﬁrognahon qf g.ubhc funds was still

T
subject to action by other speczahzed bodles, a ubhc hearmg and
i g—— T——— ' ;

the calling oj_‘ oral evidence would have been Ere emptwe and

prejudicial to both the respondent and any subsequent
investigations.”
We see that the reasons given by the Court of Appeal to uphold JSC’s refusal to
accord the appellant a public hearing are not the same as those given by JSC in its
ruling of 16™ October 2013. If those were JSC’s reasons for denying the appellant
a public hearing, they ought to have been reflected in JSC ‘s ruling. Consequently,
we fault the learned Judges for arriving at this conclusion. Further, the JSC’s
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reasons for denying a public hearing on the basis that it was an ‘internal’ process,
that was its common practice in other disciplinary matters is vague, and not
sufficient basis to deny a specific request. Again, we find that, without justifiable
reasons for the refusal, the appellant’s right to fair administrative action through

public hearing under Article 47 of the Constitution was violated.

[71] On the appellant’s allegation that she was not allowed to call witnesses, and

that her reports and submissions? sSidered, JSC responded by stating

that it was not under in the disciplinary
proceedings, and th ‘ on 18" October
2013 and decline t call witnesses
was discretionafy te ' Lappellar calling her

witnesses, she sh ' one so a O ct The Court

of Appeal in 1‘ it ;T"ﬁ f&t(id _i &rﬁg ph : “in

light of the fact that the issue of external audthng oi the  judiciary

i,“?h VO YRR UN{;"m m‘{"‘?r"“‘t

accounts and mis Eproprlatw of public fu v_ds was snll subject to

i Slditiiaia iPY e !‘%’M»&y

action by other seeaahzed’ bodles, a pubhc hearlng and the calling

f il

of oral evidence would have been gre—emptwe and pre_;udtczal to
T T T e L

both the respondent and any subsequent lnveshgatzons The

Am

rejection of both the r g

=10 PR
oral evidence cannot therefore be faulted.”

uest or a ublzharm and the calling of

Without the Hansard Reports and minutes of JSC for 18 October 2013 on
record, we are not able to confirm if the request to call witnesses was made. We
are also not able to authenticate the appellant’s allegations that JSC in violating
her right to a fair hearing, did not consider the Reports and written submissions
in reaching the final decision. Even if we were to presume that the issue of the
appellant requesting for an adjournment on 18 October 2013 to call witnesses
was raised, as it has not been controverted by JSC in its submissions, we are still
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not able to conclusively determine the same without the copies of those
proceedings. It is therefore our finding that in the absence of JSC’s proceedings of
18" October 2013, it would have been impossible even for the Court of Appeal to

conclusively determine the issue, and we therefore fault its finding on the same.

[72] It is the appellant’s allegation that despite the presence of real, apparent

and actual bias on the part of some of th_e Commrss1oners the JSC proceeded

W $T

with the hearing thereby 1nfr1n§1nglge;‘ ﬁht to an 1mpart1al hearing. So then,
should the tribunal have been reconstituted on account ithe alleged perceived
T

.

T :

bias by the named Commissioners and the Chairman? We don’t think so. Having
S ol S RS o . TP

perused the Record at Eages 1494 to 1506 where the alle%atmns of bias were

o .

raised before JSC we have taken note of the res onse by Counsel for the
e I T e p k

appellant (at page 1504) adm1tt1ng to JSC by statlng that he could not

authenticate the emails upon which the ¢ allegatlons of bias were made In fact,
| R A e B R B R DR

Counsel stated that the same could be true or fake For that reason alone we are
| e

ha "EANE

persuaded to agree with the appellate court S ﬁndlng that without authentlcatmg
NN i ‘ S

‘._..Q e r“‘" .

the emails, it was im oss1b1e t'o conclude that' ‘there was actual or reasonable
g-l g o

LG memﬂ by '.:.-”

apprehension of b1as We u1t1mately find that the a'ellants right to a fair

hearing regarding th1s as ect as not v101ated

d. Whether the appellant s right to access to mformation under

Article 35 of the Constitution was violated?

[73] It is the appellant’s case that her right to access information under Article
35 of the Constitution was violated. She contended that despite requesting for
minutes of JSC, Hansard reports, rulings, copies of media press releases vide her
letter dated 25" October 2013, she was never supplied with the same. The
appellant contended that the refusal to give her the information sought, affected

her right to a fair hearing and the right to fair administrative action. She faults
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the Court of Appeal’s finding that the request for information was vague. On the
contrary, JSC submitted that the appellant never sought discovery or disclosure
of documents at the trial court; that the appellant had all the documents she
needed to prosecute her case; the right to access to information is not absolute;
Article 24 of the Constitution limits this right, unless shown that the information
needed was for the protection of another right; and that there is a restriction in
the proviso to Section 23 of the Third Schedule to the Act which provides that a
judicial officer undergoing disciplinary proceedings shall not be entitled to copies

of office orders, minutes, reports or recorded reasons for directions.

[74] Article 35 of the Constitution provides for the right to access to information

in the following terms:
“35. (1) Every citizen has the right of access to-
a) Information held by the state; and

b) Information held by another person and required for the
exercise or protection of any right or fundamental

freedom.

(2) Every person has the right to the correction or deletion of

untrue or misleading information that affects the person.

y important

[75] Article 24 of the“ étitution provides for liitation of rights and
fundamental freedoms as follows:

“(1) A right or fundamental freedom in the Bill of Rights shall not be
limited except by law, and then only to the extent that the limitation is

reasonable and justifiable in an open and democratic society based on
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human dignity, equality and freedom, taking into account all relevant
factors, including-
a. The nature of the right or fundamental freedom;
b. The importance of the purpose of the limitation;
c. The nature and extent of the limitation;
d. The need to ensure that the enjoyment of rights and
fundamental freedoms by any 1nd1v1dual does not prejudice the

rights and freedoms of others, and T

e. The relation between the llmltatlonand 1ts urpose and whether
“m-i&

a,

there are less restrictive means to achieve the purpose.
AT w&
(2) Despite clause (1), a prowsmn 1nleg1slat1on 11m1t1ng a right or
fundamental freedom— b ‘

a. In the case of a prov1s10n enacted or amended on or after the

ST L B IR

X ",

effectlve date, is not valid unless the leglslatlon speclﬁcally
ST BTN RN F O MW E——

expresses the intention to limit that _right or fundamental
. MESERR -

l;i'm-ﬂ_m T“"‘"""" ’u T o

freedom, and the nature and extent of the }hmltatlon, and
VBREET, ) SETRNET

"\“" O w '?’

b. Shall not be construed as hmltlng the rlght or fundamental
R 1 S

\\..k‘,.

freedom unless the prowsmn 1s clear and B ecific about the right
T Wt T

or freedom to be hmlted and the nature and extent of the

derogate from 1ts core or essentlal content. |
(3) The state or a person seeking to justify a particular limitation shall
demonstrate to the court, tribunal or other authority that the

requirements of this Article have been satisfied...”

[76] Article 25 of the Constitution stipulates that:

“Despite any other provision in this Constitution, the following

rights and fundamental freedoms shall not be limited —
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(a) freedom from torture and cruel, inhuman or degrading

treatment or punishment.
(b) freedom from slavery or servitude.

(c¢) the right to a fair trial;

(d) the right to an order of habeas corpus.”

[77] In the case of Jack Mukhongo Munialo & 12 others v. Attorney
General & 2 others, HC Petition No. 182 of 2017; [2017] eKLR, E C Mwita J,
observed as follows pertammg the hmltatlon of rlghts under Article 24 of the

Constitution

‘[69]...The Article is however permissive on limitation of rights
and fundamental freedoms. The limitation is permissible on
two conditions; first that a right or fundamental freedom in the
Bill of Rights should only be limited by a law; and second, to
the extent only that the limitation is reasonable and
Justifiable.in an open and democratic society. Even where the
right or fundamental freedom has been limited by law, the
yardstick for determining reasonableness and Jushﬁablllty of
the limitation is whether such llmltahon is acceptable in an
open and democrahc soaety " it

[70]. The court in conSIderlng the limitation under Article
24(1), must bear in mind that there is no superior right and
take into consideration factors such as the nature of the right
to be limited, the importance and purpose of the limitation,
the nature and extent of the limitation and the need to ensure
that enjoyment of rights and fundamental freedoms by one
individual does not prejudice the rights of others. This calls for
balancing of rights under the principle of proportionality
because rights have equal value and therefore maintain the
equality of rights.”

[78] On this issue, we reiterate our finding on JSC’s refusal to supply the
appellant with reasons for removal. JSC did not state the importance or purpose
for denying the appellant access to the documents requested through her
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advocate vide a letter dated 25" October 2013. It is no doubt, that without the
said reasons the appellant could not adequately challenge the decision to remove
her from office in a court of law. For instance, her allegation that the JSC did not
consider her reports and oral submissions in reaching its decision could not be
verified without the ruling given on 18*% October 2013 and the reasons for her
removal. The burden to justify a limitation of a fundamental right or freedom lies
with the person limiting the same. Having perused the record at page 23, we see
that the appellant specified the documents she needed, and the date of the said
documents. Consequently, we fail to find merit in the Court of Appeal’s finding
that the appellant’s request for documents vide a letter dated 25® October 2013,
was vague. We therefore find JSC’s limitation of the appellant’s right of

information under Article 35 unreasonable and unjustifiable.

[79] We have considered that the question on the administrative procedure
applicable in disciplinary proceedings before JSC (being a major employer in
one arm of the government) have been recurring in different cases before this
Court and in courts below. As a result, we are of the opinion that the following
guiding principles ought to assist the courts when considering a matter

concerning disciplinary proceedings before JSC.

Guiding principles on disciplinary proceedings before Judicial

Service Commission

a. The JSC shall comply with the procedure set out in Article 47 of
the Constitution and the Fair Administrative Actions Act.

b. JSC shall always give an employee reasonable time to defend
himself or herself.

c. An employee shall be informed the basis of complaint(s) or who

his or her accusers to enable the employee defend themselves.
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d. JSC shall furnish an employee with details of allegations

against him or her.

e. JSC must always be clear from the start whether the
administrative action against an employee 1is of an
investigatory nature or of a disciplinary nature. Should an
investigatory process turn into a disciplinary one, an employee

must be accorded firesh notice to prepare his/her defence.

J. An employee should be accorded a public hearing if he/she
desires to have one. A decision to decline such a request must be
accompanied with reasons which shall be given to the

employee.

g. An employee shall be given detailed reasons for any

administrative action/decision by JSC

h. An employee should access and receive any relevant documents
relating to his/her matter. Any decision to the contrary must

be accompanied by a written reason.

i. An employee shall be accorded opportunity to attend
proceedings, in person or in the company of an expert of

his/her choice.

J. An employee undergoing disciplinary proceedings shall be
given an opportunity to call witnesses, be heard; cross examine
witnesses; and request for an adjournment of the proceedings
upon providing good reasons and where necessary to ensure a

Jair hearing.

In order to achieve compliance with these guidelines, we direct that the JSC

publish and publicize procedures for all its disciplinary and investigative
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processes, and that such publication be undertaken and effected through the

Kenya Gazette, within 9o days from the date of this Judgement.
[80] From the above finding, we find that the appeal, in part, succeeds.

e. What relief should be granted to the appellant if any?

[81] In her petition (_),f;{ 2 following reliefs: the

appeal is allowed; th ento theCourto A eal in CwllA eal No. 50 o
pp I; q_ f f ppw pp 50 of

2014 be set aszdejgnd the zudgment lS entered as prayed n the Rentzon dated 31

October 2013 ﬁled in the Htgh Court on 15‘ November 2013, the costs of this
appeal, Civil Apeeal 0. 50 of 2014 before the Court of apgeal and Industrial

R W __ 8

Court Pentlon No. 39 of 2013 (former‘ly' ngh bo'urt*ﬁennon No. 528 of 2013) be
| BEmERE I RNL AW R

i " ] ‘.‘
[82] We take Jud1c1a1 not1ce that the 1ssue of relief was not substantively
O T, —— L e

addressed by any of the superior courts below Durln oral submlssmns Mr.

s

on quantum but the same wa “Appeal o ‘te other hand
did not render itself on the issue. It is trite that a matter coming on appeal to this
Court must have first been the subject of litigation before the High Court and
risen through the judicial hierarchy on appeal (See Erad Suppliers and
General Contractors Limited v. National cereals and Produce Board,
SC Petition No. 5 of 2012; [2012] eKLR and Peter Oduor Ngoge v. Francis
Ole Kaparo & 5 others, SC Petition No. 2 of 2012; [2012]. We are therefore
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sending the matter to the Employment and Labour Relations Court to conduct an
inquiry as to the quantum of damages awardable to the appellant based on our

finding herein.

[83] Concerning costs, the appellant sought the costs of this appeal, Civil Appeal
No. 50 of 2014 before the Court of appeal and Industrial Court Petition No. 39 of
2013 (formerly High Court Petition No. 528 of 2013). The award of costs is a
discretionary jurisdiction a dec1ded by this Court' Jasbir Singh Rai & 3

other v Tarlochan S 1

. 4 of 2012; [2014]
eKLR. The appellant havmé t demonstrated why we should 1nterfere with the

.
superior courts’ exermse of 'urlsdlctlon we lack ba51s to 1nterfere with the same.

[84] As for theﬂ costs before thls Court we note that ‘the appellant has been
. ORI S W IRPRPERRS 7 TR &
partially, not full successful in thls matter We have also cons1dered the fact that
BN IR EEE OF SN OEOW

we are remlttm% the matter to the tr1a1 court to assess damaﬁes Bayable to the

RN ETUR)
B v ]

appellant. It is therefore our ﬁn ing tha : 1 be no order as to costs.

[85] Consequently, we make the followm H
UL TARE 872N

th ‘
a. The appeal dated 30" C ctober 2014 is herebg allowed

b. The Judgment of the Court of Appeal ' dated 19"‘ Se tember 2014

be set aside.

c. The Judgement of the Industrial Court is upheld to the extent
that the appellant’s right to fair administrative action and
right to access to information was violated.

d. These proceedings are hereby remitted to the Employment and
Labour Relations Court, with instructions that appropriate
reliefs be assessed and awarded in accordance with this
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Judgment and the Pleadings at the Employment and Labour
Relations Court.

e. There shall be no orders as to costs.

[86] Orders accordingly.

DATED and DELIVERED at NAIROBI this 17™ Day of FEBRUARY 2022
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