REPUBLIC OF KENYA

IN THE SUPREME COURT OF KENYA

(Coram: Mwilu, Ag. CJ & Ag. P, Ibrahim, Wanjala, Njoki & Lenaol, SCJJ)

MOTION NO.25 OF 2020

—BETWEEN—

(Being an appli h al at Nairobi
(Ouko ( pme q]t C d 22nd 2020)

[1] By an originatingSNGROASSEREC IO S ST 20 and premised on
Section 16(1) an reme Court Act, 2011 P33(2) and (3)
of the Supreme Court Rules, 2020, the Applicant, William Olotch, has applied for
a review of the decision of the Court of Appeal delivered on 2274 May 2020. In its
Ruling, the appellate Court had declined to certify the dispute between the parties

as one requiring further input by this Court, as a matter of general public

importance, under Article 163(4) (b) of the Constitution.
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B. BACKGROUND

[2] Before the High Court, in HCCC No0.509 of 2002, the Applicant had
prayed for a declaration that his summary dismissal as the Managing Director of
the Respondent, Pan Africa Insurance company Ltd was unlawful and that he was
entitled to certain sums of money being salary in lieu of notice, accrued leave,
salary arears, club membership, severance pay, dues for 8 years of service and
translocation expenses. The Respondent;on.its part, counterclaimed for delivery

of M/V Reg. No. KAM 500M Q& Y-r"l" l"iE

well as damages for loss of§# %‘b

,000.00 in lieu thereof as

&N

[3] In a Judgme i ﬁ dismissed the
Applicant’s claim 7.60 plus costs
to the Responde the Court of

T

C. CASE FNICANT

[5] According to the Applicant, the following questions, arising from
proceedings in the Courts below, require this Court’s answers as a matter of

general public importance:

i) Whether the principle of Natural Justice applies to all contracts.
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ii) Where an employer summarily dismisses an employee on grounds of
gross misconduct (under the repealed Employment Act, Cap. 226) and an
employee disagrees, does the employee have a right to be heard and the
employer an obligation to disclose details of the grounds of gross

misconduct?

ili) Where a company has disciplinary regulations, are they deemed to

be part of the contract?

V) terminate a
contract @ ere the letter
of appoint behalf of the

ithout any iota

not in itself ta

UBLIC OF KENY4
vii) W efusal to give a Rener in the WVerwhelming
evidence is 1tse riage of justice.

viii) Can a termination of an employee’s contract of employment be

justice.

retroactive?

[6] It is the Applicant’s submission that, all the above questions transcend the

contractual circumstances of the parties before us and ought to be addressed
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within the principles enunciated by this Court in Hermanus Phillipus Steyn

v. Giovanni Gnecchi Ruscone, Sup Ct. Appl. No.4 of 2012.
D. CASE FOR THE RESPONDENT

[71 The Respondent, in answer to the Applicant’s plea, has stated that the
Motion before us is bad in law and lacks merit because it has failed to disclose
any substantial grounds for this Court to exercise discretion in his favour. In any
event, that, all the factual issues auisi ghween. the parties were properly
%OYREME i,' ises for determination as

gnce or which wo®

determined by the Courts b

a matter of general publif £3

interest.

[8] In therefox
relies on our deg i 111} ( dalcom Bell
v. D. T. Arap 4 L& T 3, . and Town
Council of A , [2015] eKLR.

Reliance has als 'Francis Ole

Kaparo & 5 Ofle fon of matters

warranting our atten

E. ANALYSIS ANE REYUELIC (002 KENYA

[9] Article 16 01 the Constitution provides as follo

“Appeals shall lie from the Court of Appeal to the Supreme
Court in any case in which the Supreme Court or the Court
of Appeal, certifies that a matter of Public Importance is

tnvolved subject to Clause 5”

[10] In applying the above provision, this Court in Hermanus Phillipus

Steyn and Town Council of Awendo among other decisions on the subject,
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laid down a number of principles that a party seeking review of non—certification
by the Court of Appeal must properly invoke for this Court to grant such review.

Of relevance to the present Motion are the following:

i) The issue canvassed must transcend the specific circumstances of a

particular case and have a significant bearing on the public interest.

ii) Where the issue is one of law, its determination must have a

significant bearing on the publi

iv) i v pa . must be clearly

cannot be a

basis for @
[11] In the abo tions that the
Applicant conside on of the above
principles in his favad c}#'\ I > Yiggbthe expectation of

the law and with respeCtthRe =adki pavesthreshold. We say so
because whereas genera lity of natural justice
to all contracts roactivity of contracts of My have been
thrown in to spice on, the questions r y to the specific
circumstances between the parties hereto. A contract between an employee and
an employer is ordinarily looked at, within its four corners, should a dispute arise
and applicable law is then invoked to determine the dispute which in the end
should not transcend the special and private relationship between parties to it so

as to attract the general public importance qualification or the public interest

necessity.
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[12] The Judgments of the Courts below were in that context also detailed on
the real dispute between the parties: was the Applicant lawfully dismissed from
his employment and if so, was he entitled to his monetary claims? And was the
Respondent’s counterclaim regarding M/V Reg.No. KAM 509M a lawful one or
not? Both Courts reached near similar conclusions on the twin questions and

there was nothing in the dispute nor in the Judgments to warrant the attention of

the general public.

[13] We must reiterate tha th the manner in which
Courts below determinegd self a good reason to
raise a matter to the k ance” neither does
apprehension tha mitted, do so
Article 163(4) (b appy with the

[14] For reasons above

REPUBLIC OF KENya

ber 2020 is

b) The Respondents shall have costs thereof.

[15] Itis so ordered.

DATED and ISSUED AT NAIROBI this 5t day of March, 2021.
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P.M. MWILU M. K. IBRAHIM
Ag. CHIEF JUSTICE & JUSTICE OF THE SUPREME COURT
Ag. PRESIDENT OF THE SUPREME COURT

S. C. WANJALA NJOKI NDUNGU
JUSTICE OF THE SUPREME COURT ICE OF THE SUPREME COURT

REGISTRAR,
SUPREME COURT OF KENYA
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